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INTRODUCTION 

Pursuant to FED. R. APP. PROC. 29, the Public Advocate for the City of 

New York, and New York City Council Members [INSERT NAMES] request 

leave to file the accompanying amici curiae brief in support of the Plaintiff class, 

and in opposition to the Detectives’ Endowment Association, Inc., the Lieutenants 

Benevolent Association of the City of New York, Inc., NYPD Captains’ 

Endowment Association, Patrolmen’s Benevolent Association of the City of New 

York, Inc., and the Sergeant’s Benevolent Association’s (collectively “Putative 

Intervenors’”) appeal of the District Court’s denial of their motion to intervene. 

[CONSENT?] 

IDENTITY AND INTEREST OF AMICI 

 New York City Council and the Public Advocate for the City of New York, 

Letitia James, have long been engaged in efforts to identify, investigate, and 

remedy, police conduct that disproportionately impacts communities of color in 

New York City. From the passage of New York’s first law prohibiting racial 

profiling in 2004, to an oversight hearing on the use of excessive force in early 

September of this year, the Council and the Public Advocate have fought tirelessly 

for reforms. And, as stakeholders who would have a voice in the remediation 

process outlined in the District Court’s Remedial Order, they have an interest in 

seeing that process move forward without any further delay.  
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Interests of New York City Council Members 

 The New York City Council has been an active force for reforms to police 

practices that have a discriminatory effect for over a decade. In 2004, the Council 

passed the “Racial or Ethnic Profiling Prohibition Law” (New York City, N.Y., 

Local Law report No. 30 Int. 142-B (2004)) (“Local Law 30”). Local Law 30 

prohibits officers from engaging in profiling “that relies on race, ethnicity, religion 

or national origin as the determinative factor in initiating law enforcement action 

against an [individual]….” Id.  

 As is evident from the instant litigation, Local Law 30 did not work to 

eradicate bias-based police abuse. “Stops” of a disproportionate number of 

African-Americans and Latinos, the majority of whom were never charged with a 

crime, continued to increase. The number of stops rose from 470,000 in 2007 to 

over 680,000 in 2011. More than eighty-seven percent of those stopped were 

African-American and Latino, though this demographic represents just over fifty 

percent of the population.  (Declaration of Legislative Intent and Findings, Int. 

800/2012).  Approximately ninety percent of those stopped were neither ticketed 

nor arrested. Id.  

Faced with what appeared to be a pattern of harassment by the NYPD aimed 

at communities of color in New York City, City Council introduced legislation that 

would prohibit the NYPD from engaging in bias-based profiling, which is defined 
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by the bill as reliance on an individual’s “actual or perceived defining 

characteristics to any degree when initiating law enforcement actions….” 

Committee Report, to Int. 800/2012, p. 16) (emphasis added). The proposed law 

would also have given standing to organizations to sue for discrimination. Id. at 17. 

The law was opposed strongly by the Bloomberg Administration and did not pass. 

 City Council then introduced legislation that continued to define actionable 

bias-based profiling as conduct relying on race as “the determinative factor.” (New 

York City, N.Y., Local Law report No. 71 Int. 1080 (2013) (“Local Law 71”)). The 

law also created a cause of action for disparate impact claims of bias-based 

profiling. Id. City Council voted to pass the law with a super-majority on 

8/22/2013. 

 In September, 2013, Mayor Bloomberg filed a law suit against City Council 

seeking to annul Local Law 71 on the grounds that it was preempted by State law. 

New York, Inc., v. The City of New York, No. 653550 2014 N.Y. Slip Op. 31570(U) 

(Trial Order) (N.Y.Sup. June 18, 2014). The Patrolmen’s Benevolent Association 

and the Sergeants Benevolent Association filed a similar suit in October, 2013. Id. 

at *4. Those suits also claimed that the Law was “void for vagueness.” Id.  

Upon Bill de Blasio becoming Mayor, he discontinued the case initiated by 

Mayor Bloomberg and joined as a Defendant in the case brought by the unions. Id. 



4 
 

City Council defended the lawsuit vigorously and, on June 18, 2014, the case was 

dismissed with prejudice. Id. at *1.  

City Council’s persistent efforts to address bias-based misconduct 

demonstrates amply their interest in the outcome of this motion. 

 Interests of the Public Advocate for the City of New York, Letitia James 

 The Public Advocate for the City of New York, Letitia James, is one of three 

city-wide elected officials, and is a Member of the New York City Council. New 

York City Charter (“Charter”) §§ 10(a), 22, 24(a). The Chief role of the Public 

Advocate is to monitor City agencies and their compliance with the New York City 

Charter as well as other laws. Id. § 24(i). The Public Advocate is also charged with 

receiving, investigating, and attempting to resolve constituents’ complaints against 

City agencies. Id. §24(h) and (f).  

 The Office of the Public Advocate has a long history of investigating and 

working to address abuses of police power. Mark Green, the first public advocate, 

engaged in litigation to gain access to information that the New York City Police 

Department refused to release to his office. Green v. Safir, 664 N.Y.S.2d 232 

(1999). Public Advocate Bill de Blasio published a report in May 2013, which 

called for reforms to the NYPD’s “stop and frisk” policies. Stop and Frisk and the 
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Urgent Need for Meaningful Reforms Office of the Public Advocate for the City of 

New York, May 2013. 

 Since January 2014, when Public Advocate Letitia James took office, she 

has received more than 200 complaints against the NYPD. A quarter of those 

complaints alleged harassment or assault. Most recently, in the wake of the death 

of Eric Garner, the Public Advocate released a report recommending the 

immediate implementation of a pilot project that would equip fifteen percent of the 

police on patrol with body cameras to reduce incidents of misconduct. The Cost of 

Improper Procedures: Using Police Body Cameras to Reduce Economic and 

Social Ills, Office of the Public Advocate for the City of New York, August 2014. 

Notably, one of the recommendations in the District Court’s Remedies Order was 

to require the use of these body cameras. Mayor de Blasio and Commissioner 

Bratton then announced that a pilot project would be implemented. Walker, 

Hunter, The NYPD is Going to Start Putting Body Cameras on Police Officers, 

Business Insider, 9/4/2014, available at http://www.businessinsider.com/the-nypd-

is-going-to-start-putting-body-cameras-on-police-officers-2014-9. 

 

 

 

http://www.businessinsider.com/the-nypd-is-going-to-start-putting-body-cameras-on-police-officers-2014-9
http://www.businessinsider.com/the-nypd-is-going-to-start-putting-body-cameras-on-police-officers-2014-9
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ARGUMENT 

I. 

AMICI SHOULD BE GRANTED LEAVE TO FILE 

 

[NEEDED ONLY IF CONSENT IS NOT OBTAINED] 

 

II. 

THE DISTRICT COURT’S DECISION DENYING INTERVENTION 

SHOULD BE UPHELD 

 

A motion to intervene as of right under Fed. R. Civ. Proc. 24(a) should be 

granted only if the following four conditions are met: 1) the application is timely, 

2) the applicant claims an interest relating to the property or transaction which is 

the subject matter of the action; 3) the protection of the interest may as a practical 

matter be impaired by the disposition of the action; and (4) the interest is not 

adequately protected by an existing party. Kaliski v. Bacot, 320 F.3d 291, (2d Cir. 

2003). The District Court found that putative interveners’ motion should be denied 

for lack of standing on appeal due to untimeliness and failure to state a significant, 

protectable interest.  Amici, who have a stake in seeing the remedial process move 

ahead expeditiously, submit this brief in support of the District Court’s conclusion 

that the motion to intervene was untimely. 
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A. THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION IN 

FINDING THAT THE MOTION TO INTERVENE WAS 

UNTIMELY 

 The threshold determination concerning the timeliness of a motion to 

intervene rests within the sound discretion of the District Court. In re Holocaust 

Victim Assets Litig., 225 F.3d 191, 198 (2d Cir. 2000). The timeliness of the 

motion rests on an assessment of the following factors: (1) how long the applicant 

had  notice of its interest in the action before it made the motion  to intervene; (2) 

prejudice to existing parties resulting from any delay; (3) prejudice to the applicant 

if the motion is denied; and (4) any unusual circumstances militating for or against 

a finding of timeliness. In re Bank of N.Y. Derivative Litig., 320 F.3d 291, 300 (2d 

Cir. 2003). All factors militate against permitting intervention in this case. 

i. Putative Intervenors’ Had Notice of Their Interest in the Action  

From the Suit’s Inception 

 

 Putative Intervenors’ claim that their motion was timely because they sought 

intervention “immediately upon learning of [their] unprotected  interests….” This 

is the correct inquiry; courts measure the notice date from the date the movant 

learns that its interests are unprotected. See, e.g., Hnot v. Willis Group Holdings, 

234 Fed.Appx. 13 (2d Cir. 2007). In Hnot, the Appellant sought intervention in a 

gender discrimination class action. The Court held that the Appellant learned of her 
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“unprotected interests” when the class was certified. Id. at 15. Here, Putative 

Intervenors define their interests as being derived from the union’s Collective 

Bargaining Agreement but claim that those interests were only “unprotected,” or 

not adequately represented, when it appeared that a new Mayoral administration 

was unlikely to pursue an appeal.  

The Appellants describe the previous Mayor as “largely aligned” with the 

unions. (SBA Br. p. 25). This characterization of the previous Mayoral 

administration as “largely aligned” with the unions’ Collective Bargaining interests 

is startling. In fact, Mayor Bloomberg let the Putative Intervenors contracts expire 

between 2010 and 2012 and many union members have received no raises since 

2009.  Seven Things New Yorkers Should Know About Municipal Labor Contracts 

in New York City, Citizens’ Budget Commission (May 2013), available at 

http://www.cbcny.org/sites/default/files/REPORT_7ThingsUnions_05202013.pd

f. The Court should consider the nature of the interest protected when considering 

whether the motion was timely. In this case, any Mayoral administration’s interests 

would diverge from Appellants’ interests in collective bargaining. Moreover, the 

nature of the relief sought in this lawsuit from the beginning would have changed 

police practices and success at any juncture could have arguably implicated 

collective bargaining rights. Appellants should therefore have known that their 

interests were not adequately protected when the case commenced. 
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ii. The Parties Will be Severely Prejudiced by any Delay 

The City of New York and the class of [INSERT CLASS DEFINITIONS] 

will be severely prejudiced by delay occasioned by the Appellants’ intervention. 

The City of New York elected Mayor de Blasio on a platform of reform. Putting an 

end to “stop and frisk” was one of the pillars of his campaign platform. Goodwin, 

Liz, New York City Mayoral Candidate de Blasio Runs Ad Against ‘Stop and 

Frisk’ Featuring His Son, Yahoo News, Aug. 19, 2013, available at 

http://news.yahoo.com/nyc-mayoral-candidate-de-blasio-runs-ad-against-

%E2%80%98stop-and-frisk%E2%80%99-featuring-his-son--162424663.html; 

Hicks, Jonathan, P., In New York City Mayoral Race, Bill de Blasio Rises With 

Stop and Frisk Criticism, BET, 9/6/2013, available at 

http://www.bet.com/news/national/2013/09/06/in-nyc-mayoral-race-bill-de-blasio-

rises-with-stop-and-frisk-criticism.html. The City of New York elected a Mayor 

who vowed to withdraw the appeal in this case and will be severely prejudiced if 

the Appeal is permitted to move ahead because the Appellants are permitted to 

intervene. 

Those communities that have been the demonstrated target of Mayor 

Bloomberg’s “stop and frisk” policies will, however, suffer the most. Every day 

that passes without engaging in a remediation process aimed at reforming abusive 

and bias-based police practices runs the risk of imposing additional harm. Even in 

http://news.yahoo.com/nyc-mayoral-candidate-de-blasio-runs-ad-against-%E2%80%98stop-and-frisk%E2%80%99-featuring-his-son--162424663.html
http://news.yahoo.com/nyc-mayoral-candidate-de-blasio-runs-ad-against-%E2%80%98stop-and-frisk%E2%80%99-featuring-his-son--162424663.html
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the past several months we have seen the choke-hold death of Eric Garner; a man 

(twenty-two year old Ronald Johns) being punched in the face at a subway station 

in Harlem; a woman in Brooklyn being placed in a chokehold seemingly for 

barbecuing on a public sidewalk; and, most recently, a Sunset Park vendor being 

kicked by an officer at a street fair. Kirkland, Allegra, 3 Horrific Incidents of 

NYPD Abuse Since Eric Garner was Choked to Death, AlterNet, 8/6/2014, 

available at http://www.alternet.org/news-amp-politics/3-horrific-incidents-nypd-

abuse-eric-garner-was-choked-death;  Sauchelli, Dana,  Police Brawling with 

Street Vendors Caught on Video, The New York Post, 9/17/2014, available at 

http://nypost.com/2014/09/17/cop-suspended-after-kicking-man-being-

handcuffed/. While these recent incidents are not `stop and frisks,’ they are 

indicative of a culture badly in need of the reforms contemplated by The District 

Court’s Remedial Order. 

iii. The Appellants’ Collective Bargaining Rights are not 

Prejudiced by Denying Their Motion to Intervene 

 

The Putative Intervenors’ rights to bargain collectively over their contract. 

As they point out in their own papers, any change in policy brought about through 

the remediation process contemplated by the District Court’s decision is within the 

scope of “management rights.” It is within management’s discretion to “determine 

the standards of services to be offered by its agencies … direct its employees; 

http://www.alternet.org/news-amp-politics/3-horrific-incidents-nypd-abuse-eric-garner-was-choked-death
http://www.alternet.org/news-amp-politics/3-horrific-incidents-nypd-abuse-eric-garner-was-choked-death
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[and] take disciplinary action.” N.Y. City Admin. Code § 12-307(6)b. How those 

standards impact union members remains the subject of collective bargaining. The 

right of union members to bargain over those impacts will not be compromised if 

their motion to intervene is denied. 

CONCLUSION 

For all the reasons stated above amici curiae seek leave to file the above 

brief in support of Plaintiffs’ Opposition to Putative Intervenors’ Motion. 

 

 

 

 


